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CHAPTER 17

THE PROTECTION OF THE PERSONS PERFORMING PLATFORM
WORK (DIRECTIVE 2024/2831 ON IMPROVING WORKING
CONDITIONS IN PLATFORM WORK)

Lipia GIL OTERO

INDEX: I. Introduction: The commitment of the European Union to platform
work. II. Material and personal scope of application. 1. Platform workers and per-
sons performing platform work. 2. Digital labour platform. 3. Intermediar-
ies. III. Measures for the determination of employment status. 1. Primacy of
facts. 2. The legal presumption of employment: control and direction. 3. The rebuttal
of the presumption. IV. Protecting persons performing platform work from algorithmic
management. 1. Limitations and preventive measures in automated systems. 2. Algo-
rithmic information rights. . Accountability and human review of automated sys-
tems. V. Safety and health of platform workers. VI. Information and consultation and
collective rights in platform work: representatives of employees and self-employed work-
ers. VII. Transparency obligation of digital labour platforms vis-a-vis national authori-
ties. VIII. Procedural implications of the rights conferred by the Platform Work Direc-
tive. IX. Conclusions: a balance between protection and innovation

Over the last few years, the European Union has made progress in regu-
lating the digital market. The adoption of the final text of the Directive 2024/2831
on improving working conditions in platform work reflects the commitment of
the European Union to the social protection of digital platform workers and of
the algorithmic management of the workforce. One of the most important
measures in the Platform Work Directive is the introduction of a presumption
of the employment status of digital platform workers, based on the existence
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of facts indicating control and direction by the platforms. In addition, employ-
ees and self-employed platform workers would also be granted individual and
collective rights of transparency and algorithmic management, such as the
right to supervision or the right to human review of automated decisions.
Throughout this chapter, ! the provisions of these Directive will be analysed in
detail. This study will explain the true legal nature and effectiveness of the
presumption and its implications for the Member States in its transposition, as
well as the improvements that the algorithmic management rights can intro-
duce with respect to the General Data Protection Regulation.

[. INTRODUCTION: THE COMMITMENT OF THE EUROPEAN
UNION TO PLATFORM WORK

Social protection for digital platform workers has been a topic of debate
in the European Union (hereinafter EU) since 2015, in a renewed impetus by
the institutions to move towards a Social Europe. The European Commission
Communications ‘A Digital Single Market Strategy for Europe’,? ‘Online
Platforms and the Digital Single Market Opportunities and Challenges for Eu-
rope’ ? and ‘A European Agenda for the Collaborative Economy’ * paved the
way in the study of the legal-labour side of a phenomenon which, disguised as
a digital exchange of goods and services, lured the traditional distinction be-
tween professional and non-professional service providers and between
self-employed and employed workers.

The rise of digital platform work ®> has also led to a rise of legal disputes
in Member States, due to outsourcing and fraudulent recruitment of workers.
Even though more than ninety percent of digital platforms operating in the EU
employ self-employed workers, ® the European Commission was aware that
there were more than a hundred court and administrative rulings that have
qualified digital platform workers as employees, as it noted in its Communica-

! This contribution is part of the results of the research project PID2021-1222540B-100 ‘La inciden-
cia del Derecho de la Union Europea en las futuras reformas laborales’, funded by the Spanish Ministry
of Science and Innovation and the European Regional Development Fund.

2 COM/2015/0192 final.

3 COM/2016/0288 final.

4 COM/2016/0356 final.

° Digital platforms increased their revenues by a factor of five between 2016 and 2020, serving up
to 28 million citizens. See DE GROEN, W., KILHOFFER, Z., WESTFHOFF, L., PosTicA, D. and SHAMSFAKHR,
F., Digital Labour Platforms in the EU: Mapping and Business Models, Publications Office of the Euro-
pean Union (Luxemburg, 2021), pp. 37-54.

¢ Cfr. DE GROEN, W., KILHOFFER, Z., WESTFHOFF, L., PosTICA, D. and SHAMSFAKHR, F., op. cit., p. 8.
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tion ‘Better Working Conditions for a Stronger Social Europe: harnessing the
full benefits of digitalisation for the future of work’.” Moreover, this was not
only a national legal problem. The categorisation of platform workers as
self-employed or employees had implications for the application of EU social
law, as the Court of Justice of the European Union (hereinafter ECJ) had the
opportunity to show in the Yodel case. In its order of 22 April 2020, ® the ECJ
held that a delivery driver for a digital platform was excluded from the scope
of Directive 2003/88/EC.° In its view, the autonomy and flexibility which
characterised the relationship of the driver with the platform prevented him to
be classified as an employee within the meaning of the Directive.

The heterogeneity of offline and online digital platforms made clear that
case law could not accommodate a type of work that was intentionally evolv-
ing rapidly in its characteristics and that, consequently, regulation was need-
ed.’® This demand was further increased after the approval of Directive
2019/1152. " Although the initial version of this Directive did offer a solution
for platform workers by harmonising the concept of worker in the EU, in the
end the regulation did not expressly include such workers in its personal scope
of application. Some Member States such as Spain, '? Portugal '* o Belgium
already have specific rules for digital platform workers, but these were only
partial solutions to a phenomenon that required a supranational response.

The European Parliament in its Resolution of 16 September 2021 ‘On
fair working conditions, rights and social protection for platform workers.
New forms of employment linked to digital development’ '* stressed the need
for specific and legislative intervention to provide platform workers with the
same level of social protection as other comparable workers. These demands
were a step forward in the construction a renewed Social Europe, culminating
with the adoption of the final compromise text of the Directive 2024/2831 on

7 COM/2021/761 final.

8 C-692/19 (EU:C:2020:288).

° Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 con-
cerning certain aspects of the organisation of working time.

10" See RATTI, L., “A Long Road Towards the Regulation of Platform Work in the EU”, in Collective
Bargaining and the Gig Economy. A Traditional Tool for New Business Models, MIRANDA BoTo, J. M™.
and BRAMESHUBER, E. (eds.), Hart (Oxford, 2022), p. 41.

" Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June 2019 on
transparent and predictable working conditions in the European Union.

12 Ley 12/2021, de 28 de septiembre, por la que se modifica el texto refundido de la Ley del Estatuto
de los Trabajadores, aprobado por el Real Decreto Legislativo 2/2015, de 23 de octubre, para garantizar
los derechos laborales de las personas dedicadas al reparto en el dmbito de plataformas digitales.

13 Lei 13/2023, de 3 de abril, no dmbito da agenda do trabalho digno.

' Loi du 3 octobre 2022 fixant les dispositions relatives au travail.

15 2019/2186(INI).
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improving working conditions in platform work (hereinafter Platform Work
Directive). !¢

The drafting and approving of the Platform Work Directive took three
years and was not a linear process. From the European Commission’s activa-
tion of the consultation procedure [Art. 154 of the Treaty on the Functioning
of the EU (hereinafter TFEU)] in February 2021, which ruled out the possibil-
ity of concluding an agreement between the European social partners, !” to the
temporary blocking in the Council '* and the European Parliament’s final ap-
proval in April 2024, ° the regulation went through moments of deadlock that
forced substantial changes to some measures contained in the Commission’s
first proposal. ?° These amendments, as will be seen below, were the result of a
negotiation process in which the Member States and the institutions of the EU
looked after their political positions and the respect of the principles of sub-
sidiarity and proportionality (Art. 5 TFEU). Its final adoption, despite the
changes, reflects the fact that the Directive was a firm commitment of the EU.

II. MATERIAL AND PERSONAL SCOPE OF APPLICATION

Following the formalisation of the European Pillar of Social Rights Ac-
tion Plan, the EU was not only faced with the challenge of the lack of clarity
on the employment status of platform workers. This was compounded by the
algorithmic management of working conditions by the platforms and the
cross-border nature of the services offered. ' These challenges posed by the

1o Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on
inproving working conditions in platform work.

17 While Business Europe defended the autonomy of the Member States and advocated specific
regulation at national level, ETUC welcomed the proposal for specific regulation, insisting that no inter-
mediate categories between self-employed and employed workers should be created to cover platform
workers. See BUSINESSEUROPE, Consultation Response to the First phase social partner consultation
on possible action addressing the challenges related to working conditions in platform work [available
online at: https://www.businesseurope.eu/sites/buseur/files/media/position_papers/social/2021-04-06_
platform_work_-_final_response_1st-phase_consultation_.pdf]; and ETUC, Reply to the First Phase Con-
sultation of Social Partners under Article 154 TFEU on Possible Action Addressing the Challenges Relat-
ed to Working Conditions in Platform Work [available online at: https://www.etuc.org/en/document/
etuc-reply-first-phase-consultation-social-partners-under-article- 1 54-tfeu-possible-0].

18 During the Belgian presidency of the EU Council, the proposal remained at an impasse for sever-
al months due to France voting against and Germany, Greece and Estonia abstaining.

19 The approval was the result of 554 votes in favour, 56 against and 24 abstentions.

20 COM/2021/762 final [available online at: https://data.consilium.europa.eu/doc/document/ST-
14450-2021-INIT/en/pdf].

2l See Second-Phase Consultation of social partners under article 154 TFEU on Possible Action
Addressing the Challenges Related to Working Conditions in Platform Work (C/2021/4230 final), pp. 5-13
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platform economy became the goals to be achieved by the Platform Work Di-
rective. As the title of this Directive itself indicates, it pursues a general objec-
tive of improving the working conditions and social rights of platform work-
ers, from which three specific objectives are derived [Art. 1(1)]: introducing
measures to facilitate the correct determination of the employment status of
persons performing platform work (1), promoting transparency, fairness, hu-
man oversight, safety and accountability in algorithmic management in plat-
form work (2); and improving transparency in platform work, including in
cross-border situations.

The Platform Work Directive does not aim to regulate every working
condition of persons providing services through platforms, but to pursue the
correct qualification of these persons and to reduce algorithmic asymmetry
between them and the platforms. For this reason, in addition to the labour-re-
lated measures (Chapter II), there are other measures aimed at the protection
of personal data and algorithmic transparency (Chapter III and IV).

1. Platform workers and persons performing platform work

Following a logical reasoning, one might think that the material rights of
algorithmic management in Chapters III and IV would only be granted to plat-
form professionals who have been qualified as employees in accordance with
the mechanisms of Chapter II. However, a careful reading of the Platform
Work Directive leads to a different answer. Art. 1(2) delimit the scope of appli-
cation of algorithmic management rights and, when it comes to determining
who the rightsholders are, this provision does not recognise the rights simply
to platform workers, but to ‘persons performing platform work’, defined, ac-
cording to Article 2(1)(c), as all persons ‘performing platform work, irrespec-
tive of the nature of the contractual relationship or its designation by the par-
ties involved’, that is, those persons who do not have an employment contract
or an employment relationship. Such persons are expressly distinguished from
‘platform workers’, defined as any person performing platform work who has
an employment contract or is deemed to have an employment relationship
[Art. 2(1)(d)].

The Platform Work Directive admits the coexistence of different con-
tracting regimes in the business model of digital platforms. Consequently, cer-
tain rights linked to data protection and algorithmic management are recog-
nised, as will be seen later, for employees, self-employed workers and even
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workers in an intermediate category in accordance with national law, >? as they
are all affected by the same risks of automated systems. >

Coverage of self-employed workers is not new in the EU, as they have
already been included in the anti-discrimination directives. >* Moreover, the
European Commission’s Guidelines on the application of Union competition
law to collective agreements regarding the working conditions of solo
self-employed persons?’ also clarify that collective agreements concluded
for self-employed persons are exempted from the prohibition of Art. 101
TFEU. ?® However, such coverage of self-employed workers required the
Platform Work Directive to have a dual competence base. A directive based
solely on Art. 153(1)(b) TFEU would prevent algorithmic management
rights from being extended to self-employed workers, because, according to
its wording and its genesis, this legal basis seems to be limited to regulations
applicable to employees, despite some specific examples to the contrary. '
Consequently, the Platform Work Directive is also based on Art. 16(2) TFEU,
empowering the adoption of rules on the protection of personal data. Such
basis, little know until know, will condition for sure the interpretation of the
nature of the algorithmic management rights. Unlike in the case of the an-
ti-discrimination directives, where the ECJ extended certain employ-
ment-type rights to self-employed workers in a situation of vulnerability

22 This would be the case, for example, of TRADES in Spanish law (Art. 11 of Ley 20/2007, de 11
de julio, del Estatuto del Trabajo autonomo) or of coordinated and continuous collaboration in Italian law
(Arts. 61 to 69 bis of Decreto Legislativo 10 settembre 2003, n. 276. Attuazione delle deleghe in materia
di occupazione e mercato del lavoro, di cui alld legge 14 febbraio 2003, n.30).

2 Recital 54: “A number of persons performing platform work are self-employed persons. The im-
pact of automated monitoring systems and automated decision-making systems used by digital labour
platforms on the protection of the personal data of self-employed persons and their earning opportunities
is similar to that of platform workers”.

2 Self-employed workers fall within the scope of certain measures of Directives 2000/43/EC [Art.
3(1)], 2000/78/EC [Art. 3(1)] and 2006/54/EC (Art. 6). See KRAUSER, K., “Recognition of Economical-
ly-dependent Workers within EU Law — In Search for a Unicorn?”, in Economically-dependent Workers.
Employment in a Decent Economy — International, European and Comparative Law Perspective,
SCHUBERT, C. (ed.), C.H. Beck (Munich, 2022), pp. 260-262.

3 2022/C 374/02.

% See BRAMESHUBER, E., “(A Fundamental Right to) Collective Bargaining for Economically De-
pendent, Employee-Like Workers”, in Collective Bargaining and the Gig Economy. A Traditional Tool for
New Business Models, MIRANDA Boto, J. M®. and BRAMESHUBER, E. (eds.), Hart (Oxford, 2022), pp.
245-249.

27 There are already some instruments that have been adopted under the competence title of Art. 153
TFEU and deal with self-employed workers, such as the Directive 2017/159/EU implementing the Agree-
ment concerning the implementation of the Work in Fishing Convention of the ILO (1), the Directive
2002/15/EC on the organization of the working time of persons performing mobile road transport activi-
ties (2) and the Council Recommendation of 8 November 2019 on access to social protection for employed
and self-employed workers (3).
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comparable to that of employees, *® the recognition of algorithmic manage-
ment rights for platform self-employed workers is not based on an inequality
vis-a-vis the platform in relation to ‘employment’ conditions, but in relation
to the protection of their personal data. The Platform Work Directive groups
platforms providers as persons entitled to data protection rights, irrespective
of their employment status.

2. Digital labour platform

Regarding the platform as the counterpart of the contractual or employ-
ment relationship, the Platform Work Directive defines it as any natural or le-
gal person who provides a service that fulfils four requirements: it is provided,
at least in part, at a distance through electronic means, such a website or a
mobile application (1); it is provided at the request of a recipient of the service
(2); it involves, as a necessary and essential component, the organisation of
work performed by individuals in return for payment, irrespective of whether
that work is performed online or in a certain location (3); and it involves the
use of automated monitoring or decision-making systems (4). % This definition
is twofold in nature:

1) Itis restrictive, because it excludes platforms providing digital inter-
mediation services from the scope of the Platform Work Directive, that is, the
platforms that exclusively provide the means for connecting consumers who
demand a service with professionals who are willing to provide it (advertising
offers, aggregating and displaying available services providers, etc). It thus
focuses on platforms providing and underlying commercial service for the or-
ganisation of which they must exercise some control over the work performed.
Such a position is consistent with the Member States case law, which has
shown which platforms are the centre of judicial and labour disputes. In fact,
the clearest inspiration for the definition of digital labour platform in the Plat-
form Work Directive is to be found in the case law of the ECJ and the criteria
for delimiting the legal nature of platforms in the Elite Taxi’° and Uber
France?! cases.

2 Judgment of 12 January 2023, J.K. and TP, SA, C-356/21 (EU:C:2023:9)..

2 The latter requirement was not present in the initial version of the proposal and was added by the
European Parliament during the procedure.

30 Judgment of 20 December 2017, Asociacion Profesional Elite Taxi, C-434/15 (EU:C:2017:981).

31 Judgment of 10 April 2018, Uber France, C-320/16 (EU:C:2018:221).
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Consequently, it should be examined on a case-by-case basis whether
the digital platform goes beyond its task of organising the service on the
market to also organises the work of the professional. Making this assess-
ment will not always be an easy task, due to the platforms’ intention to
avoid their role as employers and obliged subjects. As appointed by the
Platform Work Directive, organising work performed by individuals should
imply at a minimum a significant role in matching the demand for the ser-
vice with the supply of work by the individual, which constitutes a neces-
sary and essential and not merely a minor and purely ancillary compo-
nent. 2 It will be necessary to rely on indications or concrete elements, for
example the additional functions the platform performs (payment process-
ing, customer support, geolocation systems, etc.).

2) Itis broad, since it covers all digital platforms, both online and offli-
ne, regardless of the sector in which they operate and despite the differences
that may exist between them in relation to the way work is organised and con-
trolled and the place of establishment of the companies. In relation to the latter
aspect, according to Art. 1(3), the Platform Work Directive shall apply and
bind the platforms whenever the persons performing platform work provide
services in the EU, regardless of whether the place of establishment of the
platform is in the EU or not and irrespective of the applicable law.

This lex loci laboris criterion will not have a particular impact on emplo-
yees since their employment contract would already be governed by the law of
the Member State in which they provide the services [Art. 8(2) of Rome I
Regulation]. However, it may be of relevance for self-employed workers pro-
viding services in the EU, since the Platform Work Directive will be applied
even if the self-employed and the platform have agreed that the law of a non-
Member State will apply to their contractual obligations. Through this provi-
sion, the Platform Work Directive partially amends the applicable law criteria
of the Arts. 3 and 4 of Rome I Regulation, while limiting the freedom of esta-
blishment.

3. Intermediaries

The Platform Work Directive foresees the possibility for digital platform
work to be provided not only through a two-way relationship, but also through

32 Recital 20.
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a three-way or even a four-way relationship. According to Art. 2(1)(e), the
work organised through a digital labour platform can be provided on the basis
of a contractual relationship between the individual and the digital labour plat-
form or an intermediary. Intermediary means, for the purposes of the Platform
Work Directive, a natural or legal person that establishes a contractual rela-
tionship with the digital labour platform and with the person performing plat-
form work (a) or is in a subcontracting chain between the digital labour plat-
form and the person performing platform work (b), with the aim of making
platform work available to or through the digital labour platform to which it
relates. Consequently, the rights provided for in the Platform Work Directive
apply to persons who are assigned to a digital platform by their employer or
their principal undertaking, including the temporary work agencies, ** in order
to provide services through that platform, and to persons who provide services
through a digital platform whose recipient is another digital platform or a dis-
tinct business entity within the same group of undertakings. 34

These provisions relating to the intermediary were absent in the initial
version of the proposal. They were introduced into legislative procedure at the
initiative of the European Parliament following the example of the Portuguese
law, ** since there were more and more frequent cases of subcontracting in
which a company was interposed between the digital platform and the persons
performing platform work.

The extension of the Platform Work Directive’s scope in favour of per-
sons performing platform work through intermediaries is based on the idea
that such persons are exposed to the same risks of misclassification and algo-
rithmic management as persons performing platform work directly for the
platform. For this reason, and to avoid diffuse responsibilities between plat-
forms and intermediaries, the Directive also calls on Member States to ensure
that persons performing platform work through a contractual relationship with
an intermediary have the same level of protection as persons performing plat-
form work through a direct contractual relationship with the platform. To this
end, the Directive requires Member States to take appropriate measures, such
as joint and several liability schemes (Art. 3).

3 Recital 26: “Where a party is found to be an employer and fulfils the conditions of being a tempo-
rary work agency in accordance with Directive 2008/104/EC, the obligations under that Directive are to
apply’.

3 Recital 24.

3 Art. 12.°-A(6) of Cddigo do Trabalho: ‘caso o prestador de atividade alegue que é trabalhador
subordinado do intermedidrio da plataforma digital, aplica-se igualmente, com as necessdrias adapta-
¢oes, a presungdo (...) cabendo ao tribunal determinar quem é a entidade empregadora’.
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III. MEASURES FOR THE DETERMINATION OF EMPLOYMENT
STATUS

The Platform Work Directive sets out two measures aimed at addressing
the problems of qualification of platform workers: the principle of the primacy
of facts (Art. 4) and the qualification measures, including the presumption of
employment (Art. 5).

1. Primacy of facts

The principle of primacy of facts has a long tradition in EU law. The ECJ has
insisted on this issue in several of its rulings on the EU concept of worker. Indeed,
it has repeatedly called for the assessment of the real elements of the relationship
and the fictitious or simulated spheres of autonomy of the bogus self-employed. *
The express recognition of this principle in digital platform work is intended to
leave aside the intentional and unilateral drafting of contracts by the stronger party,
that is, the digital platform. 3’ Therefore, Art. 4(1) of the Platform Work Directive
provides that the qualification process should take into account the facts relating to
the actual performance and not the contractual agreement between the parties, in-
cluding in this regard ‘the use of algorithms automated monitoring or automated
decision-making systems in the organisation of platform work’. From a compara-
tive perspective, this principle could contribute to the standardisation of qualifica-
tion processes between Member States, as it would particularly affect legal sys-
tems that give precedence to the free disposition of the parties. *

2. The legal presumption of employment: control and direction

Throughout the process of drafting the Platform Work Directive, reports
and consultations assessed the suitability of introducing a presumption of em-

% For example, judgments of 13 January 2004, Allonby, case C-256/01(EU:C:2004:18) and 4 De-
cember 2014, FNV Kunsten, C-413/13 (EU:C:2014:2411).

37 Recital 27: ‘The principle of primacy of facts (...) is particularly relevant in the case of platform
work, where contractual conditions are often unilaterally determined by one party’.

3 The judgments of the Central Arbitration Committee of 14 November 2017 and of the High Court
of Justice Queen’s Bench Division (Administrative Court) of 5 December 2018 stand out in this regard. In
this judgments, Deliveroo’s delivery drivers were denied workers status on the basis, inter alia, of the au-
tonomy granted to them in the contracts concluded with the company to organise the work. The Belgian
Loi-Programme of 27 December 2006 also stands out, as it includes the will of the parties expressed in
their contracts or agreements among the general employment criteria (Art. 333, section 1).
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ployment for the correct qualification of persons performing platform work. *
However, the legal configuration of this presumption, as a strong or moderate
presumption, was also discussed during the procedure. It was discussed wheth-
er the presumption should directly imply the employment nature of any rela-
tionship between the worker and the platform, as the European Parliament’s
proposal advocated,* or whether it was necessary for the worker to provide
some kind of evidence to trigger it, as the Commission initially suggested. In
the end, the Platform Work Directive opted for the second option, introducing
a moderate presumption. Art. 5(1) of the Platform Work Directive provides
that the contractual relationship between a digital platform and a person per-
forming digital platform work shall be legally presumed to be an employment
relationship if one requirement is met: that there are facts indicating that the
platform exercises control and direction over that person.

This emphasis on the subordination of the worker to the platform is a con-
sequence of Member States’ case law on digital platform work. Despite the lack
of a common concept of employee in the Member States, most of the judicial
pronouncements insisted on direction and control, i.e. subordination, from an
indirect perspective, with the integration of the worker into an external organisa-
tion prevailing. ! This last point is shared, moreover, by the case law of the ECJ
on the EU concept of employee, which is based on a strict view of the subordi-
nation of the worker to the employer’s power of management.

In contrast to the initial proposal, the final version of the Platform Work
Directive does not specify what such criteria or indications of control and di-
rection may be. It only specifies that they must be established ‘in accordance
with national law, collective agreements or practice in force in the Member
States, with consideration to the case-law of the Court of Justice’. The general
presumption of employment is thus built on two steps. The proof of the ade-
quate indications would be sufficient to understand that there is direction of
control by the platform; direction or control which, in turn, would allow it to

% The impact reports revealed that between 1.72 and 4.1 million persons performing platform work
in the EU could be re-qualified as employees as result of the presumption. Cfr: BARCEvICIUS, E.,
GINEIKYTE-KANCLERE, V., KLIMAVICIOTE, L. and RAMOS MARTIN, N., Study to support the impact asess-
ment of an EU initiative to improve the working conditions in platform work. Final Report, Publications
Office of the European Union (Luxemburg, 2021), p. 149.

4 Report of the Committee on Employment and Social Affairs of 23 December 2022 on the propos-
al for a directive of the European Parliament and of the Council on improving working conditions in
platform work [P9_A(2022)0301] [available online at: https://www.europarl.europa.eu/RegData/seance_
pleniere/textes_deposes/rapports/2022/0301/P9_A(2022)0301_EN.pdF].

4l For a comparative analysis, see HigssI, C., “Case law on the classification of platform workers:
Cross-European comparative analysis and tentative conclusions [online]”, Forthcoming Comparative La-
bour Law & Policy Journal, pp. 5-69.
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be understood (presumed) that there is an employment relationship. The facts
indicating the control and direction would exempt the worker from providing
all the factual elements of the employment relationship. **

Member States have the autonomy to decide how to active the presump-
tion measure. Art. 5(2) leaves them free to construct the presumption in a ‘ef-
fective and rebuttable’ manner. It only requires that the presumption simplifies
the procedure for the benefit of platform workers and does not impose greater
evidentiary burdens on them. Thus, Member States will have to choose wheth-
er to include or not such criteria or indications of control and direction in leg-
islation (or collective agreements). Both options will have their advantages
and disadvantages. Establishing and detailing the criteria in the legislation, as
Portugal did,* eases the burden of proof on employees, * but is not without
risk, as platforms can adapt their terms and conditions and thereby disable the
presumption. ¥ Opting for a formulation as broad as the one now included in
the Platform Work Directive, so that the courts are the ones to establish the
criteria, can encompass direct and indirect forms of subordination and, spe-
cially, the ways in which the organisation of work on platforms evolves, as the
notion of control and direction is abstract and dynamic. “ However, this option

42 For example, according to the definition of employee in Art. 1.1 of the Spanish Estatuto de los
Trabajadores (Real Decreto Legislativo 2/2015, de 23 de octubre), the worker would have to prove, along
with the subordination, that he/she is providing work in the employ of another (also know as ajenidad).

- Art. 12.°-A.1 of Cddigo do Trabalho: ‘Presume-se a existencia de contrato de trabalho quando,
na relagdo entre o prestador de atividade e a plataforma digital se verifiquem algumas das seguintes ca-
racteristicas: a) A plataforma digital fixa a retribugdo para o trabalho efetuado na plataforma ou estab-
lece limites mdximos e minimos para aquela; b) A plataforma digital exerce o poder de direcdo e determi-
na regras especificas, nomeadamente quanto a forma de apresentacdo do prestador de atividade, a sua
conduta perante o utilizador do servigco ou a prestagcdo da atividade; c) A plataforma digital controla e
supervisiona a prestagdo da atividade, incluindo em tempo real, ou verifica a qualidade da atividade
prestada, nomeadamente através de meios electronicos ou de gestdo algoritmica; d) A plataforma digital
restringe a autonomia do prestador de atividade quanto a organizagdo do trabalho, especialmente quan-
to a escolha do horario de trabalho ou dos periodos de ausencia, a possibilidade de aceitar ou recusar
tarefas, a utilizagdo de subcontratados ou substitutos, através da aplicagcdo de sangées, a escolha dos
clientes ou de prestar atividade a terceros via plataforma; e) A plataforma digital exerce poderes laborais
sobre o prestador de atividade, nomeadamente o poder disciplinar, incluindo a exclusdo de futuras ativi-
dades na plataforma através de desactivacdo da conta; f) Os equipamentos e instrumentos de trabalho
utilizados pertencem a plataforma digital ou sdo por estes explorados através de contrato de locagdo’.

4 BRAMESHUBER, E. and HOLLWARTH, J., “Die EU-Plattformarbeitsrichtlinie”, Arbeits- und Sozial-
rechtsKartei, vol. 28, no. 5, 2024, pp. 173-174.

4 This was acknowledged in recital 7 of the Commission’s initial proposal: ‘National case law has
resulted in diverse outcomes and digital labour platforms have adapted their business model in various
ways, thus increasing the lack of legal certainty over the employment status’.

4 See Aroist, A. and POTOCKA-SIONEK, N., “De-gigging the labour market? An analysis of the ‘al-
gorithmic management’ provisions in the proposed Platform Work Directive”, Italian Labour Law e-Jour-
nal, vol. 15, no. 1, 2022, p. 42.
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could oblige workers to prove their own status as employees, thereby eliminat-
ing the procedural advantages attributed to the legal figure of the presumption.

The presumption designed is a hybrid measure. It has implications from
a material perspective, because it is related to the concept of employment rela-
tionship, and from a procedural perspective, because it is a mechanism that
fixes the judicially relevant facts. However, the competence to define the con-
cept of employee and the procedural autonomy of the Member States mean
that the final text of the Platform Work Directives does not change the concept
of employment relationship or significantly alter the burden of proof.

Art. 5(3) provides that the presumption must be applied in all relevant
and administrative or judicial proceedings where the correct determination of
employment status of the person performing platform work is at issue. Fur-
thermore, according to Art. 5(5), Member States should provide for the possi-
bility for procedures to determine employment status to be initiated ex officio
by competent national authorities, such as the labour inspectorate, when they
consider that a person performing platform work has been incorrectly classi-
fied. This includes not only the specific procedures available to Member States
to determine the employment status of a relationship, but all those processes in
which such status is a procedural step prior to the examination of other issues
of the employment relationship (dismissal, pay, etc.). Proceedings relating to
tax, criminal and social security matters are excluded from the above rule, and
it is left to the Member State to decide whether to apply the presumption in
them in accordance with national law. The social security exclusion, based on
the EU’s regulatory powers, may lead to a protection deficit, as the protective
action of the social security systems in many Member States requires registra-
tion as an employee.

It is foreseeable that this measure of the Platform Work Directive will have
important implications for those Member States whose legal systems do not
have a figure similar to the presumption of employment. ¥’ However, it should be
noted that the presumption will not simply solve problems of misclassification
of all persons performing platform work. There are two issues that prevent this:

1) The effectiveness of the presumption will depend on each Member
State’s national definition of employee and on how the courts interpret this

47 Austria, Bulgaria, Cyprus, Czech Republic, Denmark, Finland, Germany, Hungary, Ireland, Italy,
Latvia, Lithuania, Poland, Romania, Slovakia and Sweeden. The Member States with general presump-
tions of employment are Belgium, Croatia, Estonia, France, Greece, Malta, the Netherlands, Portugal,
Slovenia and Spain. See KuLLMAN, M., “Platformisation of Work: an EU Perspective on Introducing a
Legal Presumption”, European Labour Law Journal, vol. 13, no. 1, 2022, pp. 1-15.

531



Bl EU LABOUR AND EMPLOYMENT LAW. INTERPRETATION BY THE COURT OF JUSTICE

concept. It is more likely that the persons performing platform work will qual-
ify as employee if the Member State’s law has a broad definition of the concept
of employee or employment relationship. Conversely, the more restrictive the
definition of employee, the less likely is that the presumption will be triggered,
because platforms may exercise indirect organisational power that does not
always fit the judicial understanding of the subordination. Thus, while the Por-
tuguese presumption has allowed workers on well-known digital platforms to
be judicially classified as employees, *® the Belgian presumption has had little
impact on the reclassification of workers. *

It might be thought that the possible restriction on the national definition
on employee is limited by the case law of the ECJ, which the Art. 5(1) says
must be taking into account when defining the criteria for control and direc-
tion. If it is understood that the Platform Work Directive refers to the case law
of the ECJ on the community concept of employee, some pronouncements
may favour a flexible understanding of the elements defining an employment
relationship. ** However, the only pronouncement concerning digital platform
work 3! could serve to maintain the strict understanding of subordination and
employment relationship. Such reference to the case law of the ECJ can also
be understood as including pronouncements concerning the concept of under-
taking in the field of the competition law, which, interpreted in the opposite
sense, can serve to conceptualise the concept of employee in situations where
the subordination is not so much personal as organisational or economic.

2) The persons performing offline platform work will be most suc-
cessful in triggering the presumption, because they are subject to more ‘vis-
ible’ control and direction (geolocation, express order, customer evaluations,
etc.). Online platforms workers will find it more difficult to obtain evidence
of the elements of subordination, as some criteria are compatible with the
coordination that exists in the relationships between the self-employed and
the undertaking.

A similar situation applies to persons performing offline or online plat-
form work through intermediaries. If they want to trigger the presumption to

4 For example, judgment of Tribunal Judicial da Comarca de Lisboa of 1 February 2024 (reference
432525619). In any case, it should be noted that this judgment has been annulled by the Juizo do Trabalho
de Lisboa because the company was incorrectly cited.

4 See FRANKE, M., PULIGNANO, V. and MARA, C., “Workers’ contention over unpaid labour time
and food delivery and domestic work platforms in Belgium”, Work in the Global Economy, vol. 3, no. 1,
2024, pp. 11-12.

3 See, inter alia, judgments of 13 January 2004, Allonby, C-256/01 (EU:C:2004:18) and 1 March
2012, O’Brien, C-393/10 (EU:C:2012:110).

31 Order of 22 April 2020, Yodel, cit.
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be declared as employees of the platform, they will also have to prove that the
control or direction does not come from the intermediary, but from the plat-
form. Art. 4(3) seems to allude to this by providing that the party or parties
assuming the employer’s obligations must be clearly identified when the exist-
ence of an employment relationship is established.

3. The rebuttal of the presumption

Art. 5(1) stipulates that if the platform intends to rebut the presumption,
it must prove that ‘the contractual relationship in question is not an employ-
ment relationship as defined by law, collective agreements or practice in force
in the Member States, with consideration to the case-law of the Court of Jus-
tice’. Consequently, the presumption does not imply an immediate qualifica-
tion of the persons performing platform work. The platform’s possibility of
rebuttal would mean nothing more than the platform’s counterargument to the
workers’ proof, so that the proof of control and direction would not be fol-
lowed by the presumption of employment. Thus, even if the presumed employ-
ee were to prove the existence of indications of control and direction, the dig-
ital platform could bring other elements to the process that would prove that he
or she is a self-employed worker, as has happened in some proceedings in
Portugal. > The wording of Art. 5(1), resulting from the autonomy of the Mem-
ber States and the fear of adopting a European concept of an employee, could
end up legitimising the subordination of self-employed workers.

IV. PROTECTING PERSONS PERFORMING PLATFORM WORK
FROM ALGORITHMIC MANAGEMENT

Algorithmic management of digital platforms not only poses on risk the
core institution of labour law, i.e. the employment contract. It may also signif-
icantly affect other rights attached to workers. The Platform Work Directive
takes as its premise that the infrastructures of digital platforms raise questions

2 The Juizo do Trabalho de Portimdo in its ruling of 5 April 2024 denied the status of employees to
27 Glovo workers who provided evidence to active the Portuguese presumption of employment. Accord-
ing to the court, the workers were not subordinate to the platform since, among other arguments, they
could refuse to carry out a service because if they did not agree with the price offered by the platform. Nor
was it considered proven that the platform controlled the provision of work and imposed working hours on
the workers, as they could work for other platforms.

533



Bl EU LABOUR AND EMPLOYMENT LAW. INTERPRETATION BY THE COURT OF JUSTICE

about the data protection rights of persons performing platform work and that
these questions cannot be resolved through the General Data Protection Regu-
lation>? (hereinafter GDPR), because the latter does not consider the employ-
ment perspective. 3

The most extensive part of the Platform Work Directive (Chapter III) is
devoted to measures related to algorithmic management with the aim of protect
persons performing platform work from two automated systems used by digital
platforms. On the one hand, automated monitoring systems, defined as the sys-
tems that ‘are used for or which support monitoring, supervising or evaluating,
by electronic means, the work performance of persons performing platform
work or the activities carried out within the work environment, including by
collecting personal data’ [Art. 2(1)(h)]. On the other hand, automated deci-
sion-making systems, defined as the systems that ‘are used to take or support, by
electronic means, decisions that significantly affect persons performing platform
work, including the working conditions of platform workers’ [Art. 2(1)(1)]. As
will be seen below, the Directive attaches great importance to the latter type of
systems, insofar as they can determine aspects of relevance for persons perform-
ing platform work and platform workers: access to and organisation of work
assignments, earnings, safety and health, working time, access to training, pro-
motion or its equivalent, and their contractual status, including the restriction,
suspension or termination of their account.

1. Limitations and preventive measures in automated systems

To prevent irregular algorithmic decisions, the Platform Work Directive
imposes two obligations on the platform in the construction or design of auto-
mated systems:

1) Restrictions on the processing of personal data. From the start of the
recruitment or selection procedure and throughout the contractual relationship
[Art. 7(2)], digital platforms shall not collect data through automated monitor-
ing and decisions-making systems or through other types of automated sys-

33 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC.

3 Recital 38: ‘While Regulation (EU) 2016/679 establishes the general framework for the protec-
tion of natural persons with regard to the processing of personal data, it is necessary to lay down specific
rules addressing the concerns that are related to the processing of personal data by means of automated
monitoring systems or automated decision-making systems in the context of platform work’.
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tems supporting or taking decisions that affect person performing platform
work when that person is not offering or performing platform work [Art. 7(1)
(c) and (3)]. Nor should they process data that are intimately linked to the pri-
vacy of the persons performing platform work, such as his or her emotional or
psychological state [Art. 7(1)(a)], private conversations, including exchanges
with other workers and their representatives [Art. 7(1)(b)], as well as data to
predict the exercise of fundamental rights, including the right of association,
the right of collective bargaining and action or the right to information and
consultation [Art. 7(1)(d)] or to infer racial or ethnic origin, migration status,
political options, religious or philosophical beliefs, disability, state of health,
trade union membership, sex life or sexual orientation [Art. 7(1)(e)]. This list
of prohibited data also includes biometric data in so far as their processing is
for the purpose of establishing the identity of the persons performing platform
work [Art. 7(1)(f)]. This imply that digital platforms will be able to use biom-
etric data of persons performing platform work to authenticate their identity,
e.g. visual recognition systems to access the account and record the working
time, provided that the basis required by Art. 9(2) GDPR is met. %

2) Restrictions on the effects of automated decisions. Art. 12(3) insist
on the most direct care of the platform worker, obliging platforms not to con-
struct or use automated monitoring or decision-making systems in any manner
that puts undue pressure on platform workers or put their physical and mental
health at risk. Unlike the previous obligation on types of data, this obligation
only applies to platforms in respect of employees, excluding self-employed
workers from the scope of protection even though they are exposed to compa-
rable risk. This exclusion is due to scope of the measure, i.e. safety and health
at work, which, in the EU’s view, can only cover employees. %

The above constructive measures, if properly implemented, could provide
a firewall to unlawful or unfair algorithmic decisions. However, it is well known
that many algorithms evolve and deliver results different from those for which
they were initially programmed. For this reason, the Platform Work Directive

3 In Recital 41, the Platform Work Directive builds on the distinction made between identification
and authentication in Art. 3 of Regulation 910/2014 of the European Parliament and of the Council of 23
July 2014 on electronic identification and trust services for electronic transactions in the internal market
and repealing Directive 1999/93/EC. Thus, it provides that digital platforms cannot use biometric data to
identify workers, i.e. to establish the identity of the worker by matching the biometric data of the worker
with the stored biometric data of a number of persons in a data base. However, they can use the same
biometric data for authentication purposes, i.e. to verify the identity of the worker by comparing his or her
biometric data with the data previously provided by the same worker.

% Recital 54: ‘“The rights pertaining to health and safety at work (...) which are specific to workers
pursuant to Union law, should not apply to persons performing platform work who do not have an employ-
ment relationship'.
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adopts a human in command approach. The platforms have two obligations to
supervise automated systems under Art. 10. On the one hand, digital platforms
must ensure sufficient human resources to effectively oversight decisions relat-
ing to persons performing platform work that have been taken or supported by
automated systems [Art. 10(2)]. This measure is intended to provide persons
performing platform work, i.e. employees and self-employed workers, with a
human manager or supervisor who has the competence, training and authority to
review automated decisions (on his or her own initiative or at the person per-
forming platform work’s request) and, if necessary, to override the decision. On
the other hand, digital platforms must periodically, and at least every two years,
carry out an evaluation of the effects or the impact on persons performing plat-
form work of each decisions taken or supported by automated systems [Art.
10(1)]. This obligation includes not only the evaluation of the most relevant de-
cisions such as sanction or suspension, but also more routine decisions such as
the allocation of task. The purpose of this measure is the protection of working
conditions and equal treatment at work. Thus, if after the evaluation a high risk
of discrimination or violation of persons performing platform work’s rights is
detected, the platform must take appropriate measures to correct it, including the
modification or interruption of the automated systems [Art. 10(3)].

2. Algorithmic information rights

Full protection of persons performing platform work require that they are
fully aware of the processing of their personal data by automated systems and
its impact. Articles 9 and 11 of the Platform Work Directive aim to improve the
asymmetry of information between the platform and the persons performing
platform work by recognising the right to information and the right to human
review for employees and self-employed workers. In fact, they can be consid-
ered as one of the flagship articles of the Platform Work Directive, significant-
ly improving the rights that persons performing platform work would be enti-
tled to under Arts. 13, 15 and 22 of GDPR.

The right to information of persons performing platform work, i.e. em-
ployees and self-employed workers, in Art. 9 is constructed based on the two
types of automated systems of digital platforms (monitoring and decision-mak-
ing).

Firstly, it includes a general obligation common to both systems, stipulat-
ing that digital platforms should inform persons performing platform work of
the use of automated monitoring or decisions-making systems and the types of
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decisions supported or taken by such systems, including the decisions that do
not affect persons performing platform work in any manner [Art. 9(1)(c)]. This
last provision would make it possible to overcome the doubts that arise when
applying the guarantees provided for in Art. 22 GDPR, which requires that the
automated decisions significantly affect the person who is the subject of it.

Secondly, it breaks down specific information obligations for each of the
systems. In the area of automated monitoring systems, the platform would be
obliged to inform persons performing platform work about the categories of
data and actions monitored, supervised or evaluated, including evaluation by
the recipient of the service ¥, the aim of the monitoring and how the systems
is to achieve it and the recipients or categories of recipients of the personal
data processed by such systems [Art. 9(1)(a)]. In the area of the automated
decision-making systems, the platform would be obliged to inform persons
performing platform work on three connected points: the categories of deci-
sions that are taken or supported by such systems (1), the categories of data
and main parameters that such systems take into account and the relative im-
portance of each of them, including how the persons performing platform
work’s personal data or behaviour may influence it (2); and the grounds for any
decisions on the persons performing platform work’s contractual status or any
decisions of equivalent or detrimental effect, including the decisions to re-
strict, suspend or terminate the account and to refuse the payment for work (3)
[Art. 9(1)(b)].

All such information must be provided in a concise, transparent, intelli-
gible and easily accessible form by means of a written document using clear
and plain language to explain the characteristics of automated systems affect-
ing persons performing platform work’™ working conditions. This document,
which may be electronic, must be made available to the person performing
platform work at any time on request, at the latest on the first working day
following the introduction or modification of the systems affecting his or her
working conditions and before the start of recruitment or selection procedure
[Arts. 9(2), 9(3) and 9(4)]. Information about changes or modifications to the
automated system ensures that persons performing platform work are, to some
extent, protected from constant adaptation of working conditions through al-
gorithms. However, in such cases, the platforms should not rely on compliance

57 On the need to anonymise customer evaluations of digital platform workers in application of the
GDPR, see judgments of the Amsterdam Court of Appeal (Civil Chamber) of 4 April 2023 (Nos.
200.295.747/01 and 200.295.806/01).
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with the right to information to circumvent the procedures for substantial
changes in working conditions.

3. Accountability and human review of automated systems

Of the two automated systems used by digital platforms, it is the automated
decision-making system that has the greatest impact, because digital platforms
manage human resources through it in an intrusive way, without workers having
direct contact with a supervisor. The information provided to persons perform-
ing platform work on such systems under Art. 9 would be provided ex ante.
However, once the automated systems were in operation, they could take or
suggest decisions that contradict this prior information. These dysfunctionalities
are addressed in Art. 11 through three measures, which would be recognised for
employees and self-employed platform workers:

1) Right to ex post explanation and information. Art. 11(1) provides
that persons performing platform work have the right to obtain an explanation
from the platform in relation to any decision taken or supported by an automat-
ed decisions-making systems. In contrast to previous versions of the Platform
Work Directive, it is no longer necessary for this right to arise that the deci-
sions significantly affect the person performing platform work. However, this
circumstance is considered when establishing how the explanation is to be
given. Thus, the explanation must always be giving in written form when the
decision restricts, suspends or terminates the worker’s account, refuses the
payment for work performed or affects the essential of the employment or the
contractual relationship, including the contractual status.

2) Right to human intervention. Under Art. 11(1), digital platforms
should designate a contact person with the necessary competence, training and
authority to whom persons performing platform work would have access to
discuss and clarify the information provided, i.e. the facts, circumstances and
reasons for the decision.

3) Right to human review. Persons performing platform work and their
representatives, including representatives of self-employed workers, if any,
have the right to request the digital platform to review any decision taken or
supported by an automated decision-making system. Upon the worker’s re-
quest, the platform shall provide a reasoned written response without delay,
within two weeks at the latest [Art. 11(2)]. If, after the review, the platform
detects that the decision violates the worker’s rights, it must rectify the deci-
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sions within a maximum of two weeks of its adoption. If such rectification is
not possible, the platform must offer the worker adequate compensation for
the damage sustained. In both cases, the platform must take necessary meas-
ures, including, if appropriate, a modification of the automated system or the
discontinuance of its use, to prevent such decisions from being repeated in the
future [Art. 11(3)].

Art. 11(4) warns that the above rights cannot affect disciplinary and dis-
missal procedures laid down in national law and practices and collective agree-
ments. Consequently, if a digital platform decides to sanction an employee
through a decision adopted or supported by an automated decision-making
system, the imposition of such a sanction must follow the procedures estab-
lished in the applicable national labour law, without such procedures being
fulfilled through the rights recognised in Art. 11. The same rule applies when
the platform decides to dismiss the employee, with the particularity that the
decisions to terminate must not be taken in an automated manner. Art. 10(5)
requires that any decisions to restrict, suspend or terminate the contractual re-
lationship or the account of a person performing platform work, or any other
decisions causing equivalent detriment, to be taken by a human being. Consid-
ering that the Platform Work Directive leaves open the possibility that the dis-
missal decision taken by the human is supported by an automated deci-
sion-making system, it will be necessary to analyse on a case-by-case basis
what role is attributed to the human decision-maker. In this regard, the criteria
or indications being used by some national data protection agencies and courts
to assess whether, for the purposes of the GDPR, a decision ceases to be auto-
mated because there is significant human intervention may be useful. These
include the organisational environment in which the decision is taken, such as
the company’s internal policies and procedures,® the chains of approval of
decisions and the level of staff training. >

In any case, the configuration of the three previous measures also solves
many of the interpretative problems of Art. 22 GDPR, not only because the
need for decisions to significantly affect workers has been eliminated, but also

% See BARROS VALE, S. and ZANFIR-FORTUNA, G., “Automated decision-making under the GDPR:
Practical cases from Courts and Data Protection Authorities”, Future of Privacy Forum [available online
at: https://fpf.org/wp-content/uploads/2022/05/FPF-ADM-Report-R2-singles.pdf].

% This criterion was taken into account by the Vienna Data Protection Agency in its decision of 18
December 2020 (No. W256 2235360-1/5E), which concluded that the company had not made an automat-
ed decision despite the use of an algorithm assessing the potential of job applicants, because the final de-
cision rested with the company’s counsellor, who was specifically trained for this purpose and had at his
disposal a number of criteria to verify elements that were not examined by the algorithm (motivation, in-
debtedness, housing, etc.).

539


about:blank

Bl EU LABOUR AND EMPLOYMENT LAW. INTERPRETATION BY THE COURT OF JUSTICE

because the scope of application of such rights is extended to decisions ‘sup-
ported’ by an automated system. Thus, algorithmic managements rights of the
Platform Work Directive include multi-stage systems and all final decisions
that are taken by a human decision-maker based on suggestion of automated
systems. Notwithstanding the above, it should be noted that the final text of the
Platform Work Directive, unlike the provisions of Art. 22 GDPR, does not
expressly prohibit digital platforms from profiling or fully automated data pro-
cessing. Consequently, if there is an automated decisions on a digital platform,
Art. 11 of the Platform Work Directive and Art. 22 GDPR would coincide in
the recognition of complementary rights of algorithmic management for per-
sons performing platform workers. However, the purpose and extension of the
Art. 11 allows to recognise rights which, a priori, would be excluded accord-
ing to certain interpretations of Art. 22 GDPR. %

V. SAFETY AND HEALTH OF PLATFORM WORKERS

The obligation to evaluation and monitor automated systems are not only
related to algorithmic management and data protection of platform workers.
Such monitoring also extends to the effects of automated systems on the safe-
ty and health of platform workers. Article 12 obliges digital platforms to eval-
uate the risks of the automated systems, in particular work-related accidents
and psychosocial ® and ergonomic risks, and the adequacy of the safeguard of
the automated systems to prevent such risks in view of the specific character-
istics of the work environment [Art. 12(1)(a) and (b)].

Although this was an obligation that could be deduced from Art. 6 of Di-
rective 89/391/EEC, 2 Art. 12(1)(c) reminds platforms of the need to introduce
appropriate preventive and protective measures, specifying that they must not
use automated systems in any manner that puts undue pressure on platform

% See judgments of the Amsterdam Rechtbank of 11 March 2021 (cases C/13/692003 and
C/13/687315) considering that Uber workers were not entitled to object to the decisions of the ride alloca-
tion systems under Art. 22 GDPR because, despite being automated decisions, these did not produce legal
effects on them. To the contrary, concluding that automated decisions of the platforms’ service allocation
system have a significant effect on workers because they determine the opportunity to work and to be paid,
see judgements of the Amsterdam Court of Appeal (Civil Chamber) of 4 April 2023, cit., and decision of
the Italian Data Protection Agency of 22 July 2021 (No. 285).

" On the most frequent psychosocial risks at work on digital platforms, see FERNANDEZ MARTINEZ,
S., “Los riesgos psicosociales en el trabajo realizado mediante plataformas digitales”, luslabor, no. 3,
2020, pp. 81-101.

2 Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage
improvements in the safety and health of workers at work.
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workers or otherwise endanger their safety and their physical and mental health
[Art. 12(3)]. In addition, preventive measures against violence and harassment,
including effective reporting channels, must be put in place [Art. 12(5)].

One of the particularities of these safety and health measures is that they
are only binding on platforms in respect of platform workers with whom they
have an employment contract, but not in respect of self-employed workers,
even though both types of workers may be exposed to the same risks.

VI. INFORMATION AND CONSULTATION AND COLLECTIVE
RIGHTS IN PLATFORM WORK: REPRESENTATIVES OF
EMPLOYEES AND SELF-EMPLOYED WORKERS

The absence of a workplace, the lack of connection between workers and
the competitiveness are factors that weaken the collective feeling and the rights
of workers’ representatives. The Platform Work Directive, with the intention
of promoting effective social dialogue, recognises several prerogatives for
workers’ representatives. It should be noted that the Directive makes a clear
distinction between representatives of employees and representatives of
self-employed workers. Two types of rights can therefore be distinguished ac-
cording to their personal scope of application.

1) Rights granted to representatives of employees and to representa-
tives of self-employed workers, which would be: the right to opinion when
carrying out the data protection impact assessment of automated systems re-
quired by Art. 35(1) GDPR [Art. 8(1)] and to receive the result of such assess-
ment [Art. 8(2)]; the right to receive the same information provided to persons
performing platform work under Art. 9(1); the right to receive comprehensive
and detailed information about all relevant automated systems and their fea-
tures at their request, prior to their use or prior to the introduction of changes
affecting working conditions, the organisation of work or monitoring work
performance [Art. 9(4)]; the right to receive information on the evaluation
made under Art. 10.1 on the effects of the decisions of automated systems [Art.
10(4)]; the right to request a review of an automated decisions on behalf of the
persons performing platform work [Art. 11(2)]; the right to receive informa-
tion on the number of persons performing platform work, disaggregated by
level of activity and the contractual status, the general terms and conditions
applicable to those contractual relationships, the average duration of the activ-
ity, the average weekly number of hours worker per person, the average in-
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come from activity of persons performing platform work on a regular basis
and the intermediaries the digital platform has a contractual relationship with
[Art. 17(1)]; and the right to use the communication channel created by the
platform, through its digital infrastructure, to enable people performing plat-
form work to communicate with each other privately (Art. 20).

The recognition of such rights for representatives of self-employed work-
ers could be seen as furthering the Commission’s commitment to ‘personal
work’ as worthy of protection in collective bargaining. ®* However, it should be
stressed that the rights conferred on the representatives of self-employed work-
ers are not based on the collective protection of the latter’s working conditions.
As stated above, the Platform Work Directive is not intended to grant employ-
ment-type rights to self-employed worker on digital labour platforms, nor to put
them on an equal footing with employees, despite the similarities between them.
It only aims to provide them with effective protection as data subjects against
algorithmic management. Thus, Art. 15 specifies that representatives of self-em-
ployed workers may only exercise such collective rights if they act on behalf of
self-employed workers regarding the protection of their personal data.

2) Collective rights granted only to employees’ representatives. Art. 13
of the Platform Work Directive reserves information and consultation rights,
as measures of an employment nature, for employees’ representatives and, in
the absence of such representatives, for the employees. * Thus, based on the
obligations already provided for in Directive 2002/14/EC,% a new circum-
stance is introduced on which the platform, as the employer, must inform and
consult the employees’ representatives: decisions on the introduction or sub-
stantial modification of automated monitoring or decisions-making systems
[Art. 13 (1) and (2)]. This would be a procedure of exchange of views and di-
alogue within the meaning of Art. 2(f) and (g) of Directive 2002/14/EC. Ac-
cordingly, the employees’ representatives or the employees concerned should
give an opinion on the platforms’ proposal. In the preparation of this opinion,
they could be assisted by an expert of their choice due to the technical com-
plexity of the issues to be discussed. The cost of that expert shall be borne by
the platform if they are proportionate, and the platform has more than 250
employees in the Member State concerned [Art. 13(3)]. If the decision is to be
communicated and consulted directly to the employee, in the absence of rep-

¢ Commission’ Guidelines on the application of Union competition law to collective agreements
regarding the working conditions of solo self-employed persons (2022/C 374/02).

6 Recital 54.

% Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establish-
ing a general framework for informing and consulting employees in the European Community.
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resentatives, the platform shall provide them with a written document setting
out the information in a transparent, intelligible and easily accessible form,
using clear and plain language (Art. 14).

The EU is aware that the variety of digital platforms makes it difficult for
these information and consultation rights to be applied in a homogeneous way,
bearing in mind, moreover, that representatives will not have the same degree
of impact in offline and online digital platforms. In addition, there are two
important reasons that can undermine the effectiveness of information and
consultation rights. Firstly, the fragmentation of the workforce caused by out-
sourcing through intermediaries. Secondly, the difficulties in adapting the con-
cepts of undertaking and establishment on which Directive 2002/14/EC is
based, specially from a spatial point of view on online platforms.® For this
reason, Article 28 of Platform Work Directive legitimates the social partners to
maintain, negotiate, conclude and enforce collective agreements establishing
different provisions on the right to information and consultation in platform
work. Ultimately, such provision is in line with Article 25, which calls on
Member States to take appropriate measures to promote the role of social part-
ners and to encourage the exercise of the right to collective bargaining at work
on digital platforms.

VII. TRANSPARENCY OBLIGATION OF DIGITAL LABOUR
PLATFORMS VIS-A-VIS NATIONAL AUTHORITIES

The Platform Work Directive aims, as one of its objectives, to increase
control by authorities over less visible digital platforms, i.e. those that are es-
tablished in a Member State other than the one in which the person performing
platform work provides his or her services. Therefore, digital platforms are
obliged to declare the work performed by their employees to the authorities of
each Member State in which the work is performed (Art. 16) and to transmit to
them every six months (or every year in the case of small or medium-size en-
terprises) the same information which they are required to make available to
representatives under Art. 17(1) of the Directive. This would indirectly address
the challenge of the cross-border nature of digital platforms by ensuring that

% See ALOISI, A., RAINONE, S. and COUNTORIS, N., An unfinished task? Matching the Platform
Work Directive with the EU and international ‘social acquis’, ILO Working Paper 101 (Geneva, 2023), pp.
20-21.
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they comply with the labour and social security rules of all Member States in
which they provide their services.

VIII. PROCEDURAL IMPLICATIONS OF THE RIGHTS CONFERRED
BY THE PLATFORM WORK DIRECTIVE

So far, most of the legal proceedings on digital platform work have con-
cerned the delimitation of the employment relationship, initiated either by the
workers themselves, on an individual basis, or by the authorities, following
inspections. Once the Platform Work Directive is transposed, it is likely that
qualification proceedings will increase in the short and medium terms. How-
ever, once market actors adjust, other objects of litigation would emerge, such
as those linked to data protection or algorithmic discrimination, and the sub-
jects at the head of such litigation could also change.

Article 19 of the Platform Work Directive recognises representatives of
the persons performing platform work, i.e. representatives of employees and
self-employed workers, and entities with a legitimate interest the right to initi-
ate proceedings in support of or on behalf of persons performing platform
work in accordance with national law. Through this measure, the EU strength-
ens the role of certain organisation, such as trade unions, as guarantors of the
directives.

The Platform Work Directive also ensures that the possible increase in
litigation does not lead to a lack of protection for workers. For this reason,
Articles 22 and 23 provide for the protection of platform workers, both self-em-
ployed and employees, against adverse treatment or consequences for having
exercised the rights laid down in the Platform Work Directive or for having
lodged a complaint against the digital platform. Adverse treatment expressly
includes dismissal or termination of contract, as well as any preparatory acts.
Accordingly, persons performing platform work who suspect that they have
been dismissed or that their contract has been terminated for exercising their
rights can request the digital platform to provide duly substantiated grounds
for the termination of the contract in writing and without undue delay [Art.
23(2)]. In addition, the burden of proof in that case is reversed, with the onus
being on the platform to prove in the proceeding that the dismissal or termina-
tion of the contract was based on reasons unrelated to the person performing
platform work’s claim [Art. 23(3)].

The exercise of algorithmic management rights gives a whole arsenal of
evidence to persons performing platform work and their representatives. With-
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out prejudice to the above, Art. 21 of the Platform Work Directive contains an-
other obligation of transparency for platforms, in this case referring to courts or
competent authorities. In proceedings concerning the provisions of the Platform
Work Directive, these public bodies could order the platform to disclose any
relevant evidence which lies in their control [Art. 21(1)], including those con-
taining confidential information where relevant to the proceeding [Art. 21(2)].
Finally, infringements of rights under the Platform Work Directive will
give the persons performing platform work a right to redress, including adequate
compensation for the prejudice suffered (Art. 18). It will be up to the Member
States to provide, in such circumstances, for administrative or criminal penalties.

IX. CONCLUSIONS: A BALANCE BETWEEN PROTECTION AND
INNOVATION

The Platform Work Directive is presented as balanced, innovative, pro-
tective and consistent with the judicial development of the Member States and
the EU itself. Such a degree of coherence denotes an important preliminary
work in which the perspective of the social partners and the results of academ-
ic research have been considered. However, as is usual for rules that take the
form of a directive, most of the success of its measures will depend on trans-
position by Member States.

The EU’s competence limitations, the lack of a specific model and the
commitment to a moderate presumption mean that the re-qualification of plat-
form workers will remain in the hands of national judicial bodies and will
proceed at different paces. Member States will not only have to reconcile such
a presumption with their normative and jurisprudential acquis on the concept
of employee. They will also have to decide how they transpose the presump-
tion, i.e. whether they choose to maintain a generic presumption, to be devel-
oped in case law, or whether they specify in the legislation what are the criteria
that trigger the presumption. The second option, which is more favourable for
platform workers from a procedural point of view, will be more feasible in
those Member States that already have presumptions of employment in their
legal system and have a broad concept of employee. The risk lies, then, in
those Member States that have a strict concept of ‘control and direction’ and
opt for a transposition of minimums, making it difficult for the court to assess
and apply the presumption to offline and, especially, online platform workers.

Measures relating to transparency and algorithmic management rights
are also exposed to the different points of view of Member States. The Plat-
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form Work Directive opens a new era of accountability, but it does so through
generic mandates. The monitoring or evaluation duties of the platforms will
have to be developed and specified in each Member State, thus bringing into
play different appreciations of the burdens imposed on employers, the extent
of responsibilities to subcontractors or, finally, the systems of workers’ repre-
sentative legitimacy.

Notwithstanding the above, the fact remains that the Directive adds an-
other piece to the complex mosaic of rules governing data protection of indi-
viduals and of workers. The measures contained therein make a decisive con-
tribution to the EU digital transformation and to the implementation of a
human approach among the technology that governs the workforce. However,
they can create a double layer of protection. Because of the Platform Work
Directive, platform workers will have more rights than workers in ‘traditional’
sectors that do not provide services through platforms but are also algorithmi-
cally managed, as the latter will have recourse only to the safeguards of the
GDPR, which are not designed for the employment sphere. The focus is un-
doubtedly on social partners, who could take the algorithmic management
measures of the Platform Work Directive as an example to collectively regu-
late the uses of technology in the workplace. In the meantime, the debate
around digital platform work adds new chapters that will shape the future of
the labour law in the Member States.
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The application of European social law by the Court of Justice of the
European Union, whose case law has been of great interest to legal
practitioners in the Member States, some of which have been incor-
porated into legislative reforms of different European states” legal sys-
tems and all of them, necessarily, into domestic case law, even reinter-
preting it on occasions, underlines the importance of the publication
of this book, especially as it is written in English, a language commonly
known and used by European jurists. Issues such as the concepts of
worker and employer, equality and non-discrimination, collective dis-
missal, effective judicial protection, temporary employment, social
security, the posting of workers, social dialogue, disability, and public
procurement, along with many others of equal importance (notably
the increase in references for a preliminary ruling from national courts
on the application of the Charter of Fundamental Rights of the Euro-
pean Union), have been the subject of decisions by the judges of the
ECJ. With this accumulation of new developments, the publication of
this work on European Union social law offers clear and indisputable
proof that knowledge of the case law of the ECJ is essential for anyone
working in the field of labour law and social security and protection,
whether in teaching, research, legal defence, administration, jurisdic-
tion, collective bargaining, social dialogue and consultation, or legisla-
tion. It is well known that the case law of the ECJ, even when handed
down in response to inquiries from courts in other states, has an imme-
diate impact on the interpretation and application of EU legal systems.
It is no exaggeration to say that, even at this point in time, its contribu-
tion to “Europeanization,” to the integration of the Union’s legal system
into those of the different EU states, is so dense and relevant that it is
unmanageable for any operator without knowledge of the Union’s so-
cial law as interpreted by the ECJ.
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